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INTRODUCTION

This case involves the application of a confidentiality agreement between
an employer and its employee. It also involves the application of the Idaho
Trade Secrets Act LC. 48-801 et seq.
Specifically, it involves a Court's determination that confidential
information held by an employer was not confidential because it had been
disclosed or otherwise was available for discovery without the necessity of
obtaining the confidential information through improper means.
It also involves the appropriateness of the supplementation of the record

through a brief and affidavit in opposition to a Motion for Summary Judgment.
The Court allowed the supplementation but subsequently struck the Affidavit and
Brief because the Court believed that such supplementation was not allowed by
the Rules of Civil Procedure.
Finally, it involves the award of attorney fees to the Defendant when
several of the theories of recovery did not pertain to contractual claims but
pertained to other theories of recovery for which attorney fees would not be
available.
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STATEJVIENT OF THE CASE

This is an appeal from a grant of Summary Judgment in favor
of the Defendant-Respondent finding that the she did not violate a
Confidentiality Agreement or the Idaho Trade Secrets Act. The Court found
that the Plaintiff had failed to adequately protect its confidential information
and further had not met its burden of proof that the information was actually
confidential and not obtainable through other legitimate sources. Court
Afemorandum Tr. 259. The District Court also denied the Plaintiff's Motion
to Reconsider for the same reasons. Tr. 291.

1

Appellant's Contentions of Fact
Candy Barnard-Davidson is the sole owner of a business known as La
Bella Vita, LLC, an Idaho Limited Liability Company. La Bella Vita
provides spa services for patrons in the Pocatello and Bannock County area.
The spa services include cosmetology (hair services), manicures, pedicures,
massage therapy, and aesthetic services (waxing and facials). Since 2004,
Ms. Davidson and her husband have lived in The Dalles, Oregon, and run the
business via email, computer programs, phone conversations and regular

1

At the beginning of the hearing on the Motion for Summary Judgment the Appellant dismissed all
of the other Defendants except Shuler.
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visits to Pocatello, ID, for the purpose of assuring that the business was being
run correctly. Affidavit of Candy Davidson Tr. 195.
In February 2011, La Bella Vita had fourteen employees. On
February 5th, 2011, Davidson was notified by Amanda Shuler (the manager
and cosmetologist) that she, Cassie Moser, Brtiney Harrington (two other
cosmetologists) along with Kortni Ellett, Jera Dalley and Emily Coffin (the
entire front desk staff) were leaving the employment of La Bella Vita to start
a competing salon in the same block as La Bella Vita and just around the
comer. Needless to say, this mass resignation amounted to approximately
fifty percent (50%) of the employees at La Bella Vita. This was a major
blow to La Bella Vita because it involved three cosmetologists plus Shuler,
all key employees and persons licensed to provide salon and spa services,
and all of the employees who managed the front desk, including scheduling
appointments, records of services and client information. Davidson Affidavit

Tr. 197. This mass exodus had been in the works for many months and was
aided in substantial part by Shuler using confidential and proprietary
information which she obtained during her employ at La Bella Vita.
Each of the departing employees, except Ellett, had signed a
Confidentiality Agreement promising not to disclose the names of clients,
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the types of services that the clients obtained, and calendars for their
appointments. Davidson Affidavit Tr. 195-96. Shuler Depa Tr. 105.
Notwithstanding the confidentiality clause, Shuler left with
confidential information and started a new company called Eikova. On the
day of Eikova's opening, many of La Bella Vita's clients, were at Eikova
during the identical times and dates that they had been scheduled to come to
La Bella Vita. Shuler Depo Tr. 10 7; 112. Dalley Depo Tr. 210. Davidson

Affidavit Tr. 241-243.
At the time of the notice of resignation, Shuler was the Salon and Spa
Manager of La Bella Vita and was responsible for assuring that all of the
business activities of the company were protected. Those duties included
protecting the confidential information, ensuring that the employees were
providing proper services to the customers and 'troubleshooting' any
problems that may arise such as unhappy or disgruntled staff. Shuler Depa

Tr. I 06. Davidson Affidavit Tr. 196.
Shuler left La Bella Vita on February 16, 2011, several days before
her announced departure date. On February 22, 2011, Eikova Salon opened
for business and immediately began providing spa services to customers that
had previously been with La Bella Vita. On that day and following days,
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clients who had been scheduled to go to La Bella Vita were directed to come
to Eikova at the same times and for the purpose of obtaining the spa services
which were previously scheduled with La Bella Vita. Davidson Affidavit Tr.
197. Shuler Depo Tr. 113-14.

This pattern of immediate transfer of clients from La Bella Vita to
Eikova was developed before Eikova opened and could have only come from
confidential information.
A comparison of the clients that were previously customers of La
Bella Vita, and which immediately became customers of Eikova shows
enough circumstantial evidence to lead one to conclude that Amanda Shuler
with the help of Cassie Moser, Britney Harrington, Kortni Ellett, Jera Dalley,
and Emily Coffin obtained confidential client lists, infonnation, schedules,
calendars and lists of services of these customers prior to the time that they
left the employment of La Bella Vita. Davidson Affidavit Tr. 200.
In fact, in her deposition Shuler admitted that she used a confidential
list of customers to schedule appointments at Eikova even before Eikova had
opened. Even though she contends that this list was not a confidential list,
she used that list in violation of her confidentiality agreement and in
violation of her duty of loyalty to La Bella Vita in order to schedule
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appointments with La Bella Vita clients even before Eikova was opened.
Shuler Depa Tr. 115-16.

Shuler and Davidson had talked about Shuler buying La Bella Vita on
several occasions but they had never come to tenns. Shuler Depa. Tr. 110.
In the fall of 20 I 0, Shuler began the steps of starting her own spa, including
locating a former spa just around the comer from La Bella Vita, and
arranging for it to be renovated into a spa called Eikova. Eikova was
designed to provide nearly identical services as La Bella Vita. Shuler Depa
Tr. Ill.

Shortly thereafter, Shuler began meeting with other employees of La
Bella Vita for the purpose of planning a mass departure. Through the fall
and winter months of 20 IO and 2011, Shuler recruited six people, three
cosmetologists with a broad range of experience and all three front desk
employees to go to work for her at her new location. During this period of
time they began gathering information about clients of La Bella Vita and
even began contacting those clients for the purpose of scheduling
appointments while still under the employ of La Bella Vita. The
information that they obtained included information from a so-called 'baby
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shower list' as well as information from clients lists, calendars, and lists of
services to be provided. Shuler Depo Tr. I 11-12. Dalley Depa Tr. 210.
On February 5, 2011, Shuler, in conjunction with five other
employees, gave oral notice to Davidson that they were quitting their
employment. The last day they worked was February 19, 2011. Needless
to say, this created a great deal of difficulty for La Bella Vita in light of the
fact that this was essentially fifty percent of its workforce. Davidson
Affidavit Tr. 197.

During this departure period, Davidson caught Shuler deleting
scheduled appointments from the La Bella Vita computer. Davidson
Affidavit Tr. 199.

Shuler said she was doing Davidson a favor since those

clients wouldn't be back anyway. Shuler left on February 16th and
immediately began transferring appointments for clients that previously
scheduled with La Bella Vita over to Eikova. By February 22nd, 2011,
Eikova had a list of clients that scheduled appointments through April, May,
and even October of 2011. Shuler used information which they had
obtained from La Bella Vita for the purpose of obtaining those clients and
scheduling them for exactly the same service at nearly, or exactly, the same
date and time. Shuler DepoTr. 112-14. Davidson Ajfzdavit Tr. 200. The
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only way that this scheduling could have occurred is if the Defendants had
obtained information regarding the specific schedule for these clients from
La Bella Vita and used that information to move the clients to Eikova.
Memorandum Decision and Order Tr. 291-99

STANDARD OF REVIE\V ON
MOTION FOR SUIVIMARY JUDGlVIENT
Summary Judgment is proper if "the pleadings, depositions, and
admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and the moving party is entitled to a
judgment as a matter oflaw." I.R.C.P. Rule 56(c). Disputed facts should be
construed in favor of a non-moving party, and all reasonable inferences that
can be drawn from the record are to be drawn in favor of the non-moving
party. The burden is on the moving party to prove that there are no genuine
issues of material fact and the moving party is entitled to judgment as a
matter of law. The District Court liberally construes all disputed facts in
favor of the non-moving party, and all reasonable inferences drawn from the
record will be drawn in favor of the non-moving party. Indian Springs,
LLC, vs. Indian Springs Land Investment, LLC, 147 Idaho 737,215 P 3d 457
(Idaho 2009).

Wesco Autobody Supply, Inc. v. Ernest 149 Idaho 881 243
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P.3d 1069 (Idaho 2010). Silicon LLC v. 1vfonsanto Co., 155 Idaho 538,314
P.3d 593 (Idaho 2013)
An appeal from summary judgment is reviewed under the same
standard a District Court uses when granting a Motion for Summary
Judgment. A & J Const. Co., Inc. v. Wood, 141 Idaho 682, 684, 116 P.3d 12,
14 (2005). Under Rule 56(c) of the Idaho Rules of Civil Procedure, summary
judgment is proper if "the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a judgment as a
matter of law." If the evidence reveals no disputed issues of material fact,
then summary judgment should be granted. Smith v. Meridian Joint Sch.
Dist. No. 2, 128 Idaho 714, 718-19, 918 P.2d 583, 587-88 (1996). In making

this determination, "all disputed facts are liberally construed in favor of the
non-moving party." 1\:fcCoy v. Lyons, 120 Idaho 765, 769, 820 P.2d 360,364
(1991 ). Summary judgment proceedings are decided on the basis of
admissible evidence. Hein::e v. Bauer, 145 Idaho 232,236, 178 P.3d 597,
601 (2008). "The moving party is entitled to judgment when the nonmoving
party fails to make a showing sufficient to establish the existence of an
element essential to that party's case .... " Badell v. Beeks, 115 Idaho 101, 102,
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765 P.2d 126, 127 (1988). Silicon LLC v. 1\lfonsanto Co., 314 P.3d 593, 155
Idaho 538 (Idaho 2013).

STANDARD OF REVIE\V
REGARDING THE DISTRICT COURT'S DECISION
TO EXCLUDE EVIDENCE IN
OPPOSITION TO DEFENDANT'S
lVIOTION FOR SUlVIMARY JUDGl\'tENT

Appellate courts examine issues of evidentiary exclusion under the
abuse of discretion standard. Slack v. Kelleher, 140 Idaho 916, 924, l 04 P.3d
958, 966 (2004). "A trial court does not abuse its discretion if it (1)
recognizes the issue as one of discretion, (2) acts within the boundaries of its
discretion and applies the applicable legal standards, and (3) reaches the
decision through an exercise of reason." Johannsen v. Utterbeck, 146 Idaho
423,429, 196 P.3d 341,347 (2008). "Error may not be predicated upon a
ruling which admits or excludes evidence unless a substantial right of the
party is affected." I.R.E. 103(a). Silicon LLC v. Afonsanto Co., 314 P.3d 593,
155 Idaho 538 (Idaho 2013).
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ISSUES ON APPEAL

Did the District Court err in granting Summary Judgment in favor of
Defendant Amanda Shuler by finding that there was no material question of
fact that business information used by the Defendant was not confidential?
Alternatively, did the Plaintiff fail to demonstrate a sufficient basis for
protecting confidential information against the claim that it was available
through other legitimate means?
Did the District Court fail to properly exercise its discretion when it
struck the Affidavits of David Maguire and Candy Davidson in opposition to
the Defendant's Motion for Summary Judgment?

ARGUlVIENT

A. Confidentiality Agreement
Shuler does not dispute and admits that she signed a Confidentiality
Agreement for Salon Employees. Shuler Depo Tr. 105. The
Confidentiality Agreement makes a broad definition of the term
"confidential information". It states as follows:
"The term 'confidential information' means the salon's trade
secrets and confidential and proprietary information such as
client lists, client prospect materials, price lists, rate structures,
client service records, salon appointment books, payroll
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infonnation, sales and profit data, marketing strategies and
information, chemical information of fonnulas and any other
information of a technical, financial or business nature that is
unique to the salon and or provides the salon with a
competitive advantage in the marketplace. Confidential
information does not include any information or material that
is generally known by the public."
Shuler agreed as follows:
"I agree to treat all confidential information in a secret and
confidential manner at all times during and after my
employment with the salon. I promise to comply with the
salon's procedures for maintaining confidentiality of the
confidential information. I agree not to make use of or
disclose any confidential infonnation directly or indirectly for
any purpose whatsoever, to any person or entity outside of the
salon without the salon's written permission, either during my
employment or after my employment with the salon
tenninates."

Further in the Confidentiality Agreement is found this provision:
"I understand that the salon's confidential information
includes the name and address of any client I serve as well as
any new client I introduce to the salon during my employment
with the salon. This provision does not apply to those
individuals identified in the attached Schedule A who are my
individual clients whom I have introduced or will introduce to
the salon."-'
Tr. 218-220.
Shuler breached the Confidentiality Agreement when she took with
her the "baby shower list". Further, she obtained other confidential
2 Shuler had a handful of clients subject to Schedule A when she came to work at La Bella Vita.
Shuler Depa Tr. I 05. That list cannot be found.
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infonnation which she used to solicit other clients of La Bella Vita to come
to her new competing business. Shuler Depa Tr. 112. Further, Shuler was
the manager in charge of assuring that confidential information remained
confidential. Davidson Affidavit. Tr. 196.
Shuler claims that she was given the "baby shower" list which
somehow made it no longer confidential. This is denied by the Appellant
who contends that La Bella Vita did not authorize her to use the client list for
her baby shower and, further, did not authorize her to publish any list.
Davidson Affidavit Tr. 198.
Both Shuler and Jera Dalley admitted that the "baby shower list" was
used for the purpose of contacting clients for Shuler and Eikova's competing
business and was used as part of the transition from employment at La Bella
Vita to Eikova. Dalley Depo Tr. 210.
Shuler was the person charged with the responsibility of enforcing the
Confidentiality Agreement as the manager of La Bella Vita. She breached
her obligation to La Bella Vita in two ways: (l) she failed to discharge her
responsibilities as manager, and (2) she did use confidential information to
start a competing business.
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B. Idaho Trade Secrets Act
The Idaho Legislature, recognizing the importance of trade secrets,
passed I.C. 48-801, the Idaho Trade Secrets Act. The Idaho Trade Secrets
Act makes it illegal for a person to take trade secrets and use them for their
own purpose. See LC.48-801 (2) defining the term "misappropriation".
That Code Section directly applies in this case because Defendant Shuler
took information, which she contractually agreed was confidential and used
it for her own improper purposes.
Common law also recognizes the right of a party who obtains a
contractual promise from an employee to keep information secret and to not
use the secret information for their own personal advantage to pursue a claim
for damages for breach of contract and for tort. See "Prosser and Keaton on

Torts", Fifth Edition, Hombook Series "Economic Relations", Chapter 24,
Section 130, Pg. 1022.
In the deposition of Jera Dalley, she confirms that Shuler gave her the
"baby shower list" and that she input that data into the computer at Eikova.
This is clearly a violation of the Confidentiality Agreement. Dalley Depo

Tr. 210.
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Further, as the Affidavits of Elizabeth Jackson, Tr.90; Angela
Burgett, Tr. 77; Debra Cranson, Lorrie White Tr. 94; and Margaret Beatty
Tr.84; demonstrate information that they considered to be confidentially

contained in the La Bella Vita computers; somehow, wound up being in the
possession of Eikova and its employees who were soliciting their business
through the use of this confidential information.
The District Court went through a detailed analysis of the facts
contained in the various affidavits discussing nearly every affidavit in its
opinion. Tr. P. 7-13. The Court went on to find that the Plaintiff failed to
keep its business information a secret. Tr. 271-273. The Court stated:
"First, the Plaintiff failed to keep any such information confidential." Tr. 13.
Next, the Court went on to find, "Plaintiff has not met its burden as to the
issue of whether or not Defendant Shuler actually used any of the
information contained in the baby shower list or whether Defendant Shuler
wrongfully took or used any other "confidential'' information. Tr. 2 71-2 73.
This is contrary to the Affidavits of Ms. Davidson and others, and fails to
discuss the fact that Shuler was the office manager responsible for assuring
the confidential information remained confidential. Tr. 196 P. 10.

See

La Bella Vita Brief 011 Appeal 08062014
Page 19 of 27

also the ciffidavits ofJodie Espindola Tr. 186; Affidavit Christina Ent::el
Tr. 190; and Affidavit Shannon McCarroll Tr. 245.
As the Idaho Supreme Court suggested in Basic American Inc. v.
Shatila 133 Idaho 726,992 P.2d 175 a trier of fact needs to detennine
whether or not a trade secret exists after it has had a chance to fully hear
evidence concerning all of the factors that go into making a trade secret.
Basic American at 736-737.
In Wesco Audobody Supply, Inc. Ernest, infra, the Idaho Supreme
Court affirmed a District Court's decision that employees had not taken trade
secrets from a former employer based upon the evidence presented and on
that basis, affinned a Motion for Summary Judgment. The District Court
must have taken this opinion to heart in making its ruling. But the facts in
this are far different and are clearly disputed. Appellants contend that the
Respondent did take confidential information and used it to compete
improperly. For an interesting discussion regarding what creates inferences
of fact supporting a denial of Summary Judgment in cases like this, see the
dissent by Justice Jones at 899-900.
Nor is this similar to the case of Nortlnvest Bee-Corp. v. Home Living
Seniice 136 Idaho 835, 41 P.3d 263 (Idaho 2002). This is not the case of a
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former employee taking her wits and skills with her and starting a new
company. This is a case of a manager of a company charged with the
responsibility of managing a company and keeping trade secrets confidential
who walks out the door on February 16th and on February 22nd of that same
year (6 days later) has a full schedule of clients from her previous employer
who were contacted and solicited to come to the new business even before
she left her former employment. See Northwest Bee at 839. Appellants' are
not asking for a prefrontal lobotomy3 by the Defendant but the right to have a
jury decide if she took and misused confidential information. Northwest Bee
at 840.

The District Court incorrectly granted Summary Judgment to the
Defendant on the issues of violation of trade secrets and confidentiality.

C. Procedural Error
In the Court's original Memorandum Decision and Order, the Court
recited the fact that it allowed the Plaintiff to supplement the record with
discovery that was not available at the time of the hearing on the Motion for
Summary Judgment. The Court allowed that and ordered that it would take

Tenninology quoted by the Idaho Supreme Court in Northwest Bee at 840, citing from Fleming
Sales Co. Inc., v. Bailey 611 F.Supp. 507,514 (D.C. Ill. 1985)
3
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the additional discovery into consideration as of the date that the documents
were received. Tr. 263. The infonnation that was requested was related to
the dates when Defendant Shuler began entering data into the Eikova
computer. Specifically the Plaintiffs were looking for information that would
support their contention that Shuler began entering computer data into the
Eikova computer before she even left her employment with La Bella Vita.
On November 13, 2013, David H. Maguire, the attorney for the Plaintiffs
submitted a Supplemental Affidavit and provided Plaintiff's Response,
Defendant's Response to Plaintiff's 2nd Request for Production to Amanda
Shuler. Tr. 249. In that response, Shuler provided information that showed
she was actually entering data into the Eikova computer in the days before
she left her employment with La Bella Vita. Affidavit Davison TR 241-253.
In its decision, the District Court stuck the Affidavit of David H. Maguire
and the Affidavit of Candy Barnard-Davidson. The Court refused to consider
the Supplemental Affidavit and the Supplemental Documentation. This
was an eIT by the Court in that the Court had ordered that the additional
materials be allowed, but then found a reason to strike it from the record.
The Plaintiffs filed a Motion to Reconsider and the Court, in its
Memorandum Decision and Order, rejected the Plaintiffs' Request to
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Reconsider its decision, refused to allow the additional affidavits to be
considered by the Court and further denied the Plaintiffs the opportunity to
more fully develop the facts supporting their contention that Defendant
Shuler took confidential information to Eikova or, alternatively, breached
her duty of loyalty in that she was using her time at La Bella Vita to develop
her business at Eikova. Tr. 291-299.
The Court stated that it had considered the contentions of the
Appellant regarding the actions of Shuler prior to leaving her employment
and the Court reiterated its Findings of Fact that the client list was not
confidential because the information came from other non-confidential
sources and, further, that the Appellant had not demonstrated that the
infonnation was confidential. Tr. 299.

Therefore, the Court seemed to

reason that any information that Shuler entered into the Eikova computer
before she left her employment must not have been confidential and did not
breach a duty of loyalty owed to La Bella Vita. The Court erred in making
those findings of fact. Construing all facts in favor of the non-moving party
should have compelled the court to find that there was a question of fact
regarding the confidentiality of the information. This should have forced to
the Court to consider that a jury could have found that Shuler not only took
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confidential infonnation, but also breached her duty of loyalty to La Bella
Vita. This evidence is found in the Affidavits the Court improperly excluded.
The court stated that there was nothing in the rule that allowed the
supplementation of the record on a Motion for Summary Judgment, but there
is nothing in the Rules of Procedure that do not allow the supplementation.
This is an issue of discretion for the court. The Court failed to see this as an
issue of discretion and committed err when it refused to consider the
Affidavits ofAfaguire Tr. 249 and Davidson Tr. 241; Memo Tr.263,·
Cumis Ins. Society, Inc. v. Afassey, 155 Idaho 942,318 P.3d 932,937 (Idaho
2014); and IRCP 56(c). Further, there could not be a showing of prejudice
by the Respondent because it was her answer to the Request to Produce
showing that she was entering appointments for her new salon business from
existing clients of La Bella Vita even before she left her employment.

ATTORNEY FEES
The Court incorrectly granted attorney fees to the Respondent when
the Court failed to consider legal theories that were pursued and did not fall
within the perimeters of Idaho Code 12-120(3). Further, the Confidentiality
Agreement did not provide for the award of attorney fees to the Defendant.

La Bella Vita Brief 011 Appeal 08062014
Page 2-1 of 27

Tr. 220. For a more thorough discussion regarding the appropriateness of
attorney fees in cases like this, see Northwest Bee at 841-842.
In his affidavit in support of attorney fees Respondent's attorney did
not distinguish between the Defendants who had been dismissed from the
case and the remaining Defendant Shuler. Nor, did he distinguish any of his
time between the Defendants who had been dismissed and Shuler. Further,
he did not distinguish between the time he spent on causes of action which
were not contract related and subject to an award of attorney fees under LS.
12-120(3). Finally, he asked for attorney fees under LC. 12-120( 1), LC.
12-120 and I.C. 6-202 none of which allow for the award of attorney fees in
cases like this. 4 Respondent's Affidavit and Memorandum o.f Costs Tr. 278,
281. The Court abused its discretion in awarding attorney fees in a blanket
fashion and pursuant to code sections which are not applicable to an award of
fees in this case. The award of fees should be reversed. Jvfemorandwn
Decision and Order Re: Attorney Fees Tr. 315.

4

LC. 12-120(1) relates to attorney fees in cases in controversy in excess of$35,000. LC. 12-120
pertains to discretionary attorney fees in civil cases and LC. 6-202 pertains to trespass violations.
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CONCLUSION
The District Court's decision granting summary judgment in favor of
Defendant-Respondent should be reversed and the award of attorney fees
should be vacated. Alternatively the award of fees should be denied.

DATED THIS

of August, 2014.

David H. Maguire
MAGUIRE LA 'vV, PC
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